The article systematizes the legal standards of the ad hoc international criminal tribunals on subpoenas' requests and reviews the International Criminal Court stance on the nature of witness summonses. It then proceeds to examine the courts' power in the light of the fair trial standard. 
Introduction
A typical problem that international criminal tribunals have faced regarding criminal evidence is how to deliver justice and ascertain the truth with limited resources, time and mandate, while respecting the normative requirements for a fair trial, the fundamental rights of the accused and the underlying pragmatic objective of peace. International criminal courts are often called to take into consideration the normative implications that a case may have for the interpretation and the development of international criminal law and the pragmatic effects that the historical context and the objective of the peace process bear on the litigation of the case.
This pull between pragmatism and normativity is tangible in international criminal justice. The case law developed by the ad hoc international criminal tribunals on granting requests for subpoenas puts forth this problem, which is intertwined with the role of these international criminal tribunals. The latter are called to respect the normative rules established for ascertaining the truth and delivering justice fairly but also consider the pragmatic objective of the court's mandate and of the peace process.
The article looks at the discretionary power of the international criminal tribunals and of the International Criminal Court to order and obtain additional evidence, specifically through subpoenas orders and witness summonses respectively. The article begins by reviewing the scope and the application of the relevant Rule of Procedure and Evidence. After establishing the legal definition and the types of subpoenas, the article reviews and systemises the legal standards developed by the International Criminal Tribunal for the former Yugoslavia (ICTY), the International Criminal Tribunal for Rwanda (ICTR) and the Special Court of Sierra Leone (SCSL). In this regard, the issue of the immunities of State officials from subpoenas is explored.
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The article then proceeds to examine whether the legal standards developed by these courts may challenge at times the principle of procedural fairness. The hypothesis is whether, by adapting the criteria for granting subpoenas and by adding more requirements and burden on the side of the defendant to prove the necessity of an order, the international courts' interpretation of the relevant rule may compromise the principle of equality of arms.
As procedural errors may arise from the exercise of the courts' discretion, the appellate standard for such discretionary decisions is also considered in this paper. The analysis shows that when the tribunal had to adjudicate a subpoena request, it adapted the relevant legal standard by taking into consideration the type and the object of the subpoena, the prospective witness and the court's role and mandate. The exercise of the courts' discretion reveals their distinctive judicial function in international criminal law. The latter is closely intertwined not only with ascertaining the truth and upholding legal certainty, but also with promoting the process of peacemaking. This issue illustrates the tension between pragmatism and normativity faced by international criminal tribunals, as they have considered each request for subpoena, their mandate and the pragmatic objective of the peace process. This tension, however, between adjudicating specific cases, rendering justice and promoting peace is compatible with setting sound general rules in international criminal procedural law. This article contributes to the clarification of the procedural rule on issuing subpoenas and witness summons in international criminal justice.
Ordering the Appearance of Witnesses in International Criminal Law
The different mechanisms through which the ad hoc international criminal tribunals may obtain additional evidence are laid down in their Rules of Procedure and Evidence (RPE), and specifically, in common Rule 54 of the ICTY and ICTR RPE. According to the wording of this 4 provision, the court has the discretion to issue a subpoena, when it may be necessary for the purposes of an investigation or for the preparation or conduct of the trial. Regarding the International Criminal Court, it is the Rome Statute in Article 64 (6) (b) that provides the court with the discretion to issue a witness summons, in order to order the attendance and testimony of a witness 'as necessary'. The term 'subpoena' has thus given way to the term 'witness summons' when the time came to establish the International Criminal Court. The definition of these terms had substantive legal implications on the interpretation of the relevant rule.
Subpoenas and Witness Summonses
The term 'subpoena' appears in the Rules of Procedure and Evidence (RPE) of the two ad hoc tribunals and of the Special Court for Sierra Leone (SCSL). The provision, which is identical in all three texts, is formulated in a broad way:
1 At the request of either party or proprio motu, a Judge or a Trial Chamber may issue such orders, summonses, subpoenas, warrants and transfer orders as may be necessary for the purposes of an investigation or for the preparation or conduct of the trial.
The problem with this term consisted in whether a subpoena should be understood as an injunction, which issued by the court entails a threat of penalty in case of non-compliance; or whether it is a binding order, which does not necessarily imply the power to fine or imprison the prospective witness in case of non-compliance. The first interpretation follows the etymology of the word ('sub-poena' meaning 'under penalty' in Latin) , while the second rests on the milder 1 Rule 54 ICTY RPE, Rule 54 ICTR RPE, Rule 54 SCSL RPE.
5 connotation of the equivalent word 'assignation' in French, which initially appeared in the French text of the Rule 54 of the ICTY RPE.
It was in Blaškić case, when the ICTY Appeals Chamber grappled with the question of the validity of a subpoena duces tecum against the Republic of Croatia and its Defence Minister, that the legal meaning of the term 'subpoena' was disambiguated. While the ICTY Trial Chamber had previously considered the matter 'as pertaining more to nomenclature than to substance', the Appeals Chamber asserted that the interpretation of the term has substantive legal consequences. 2 The ICTY Appeals Chamber sided with the first interpretation of the term, upholding that subpoenas refer to compulsory orders, which entail a possible imposition of a penalty, should they be disobeyed. The court based its decision on the general principle of effectiveness and determined that the use of the word 'subpoena' in the RPE should be given a different meaning than 'orders' and 'requests', otherwise it would be redundant. This conclusion adopted by the ICTY in the Blaškić case indicated the path to be followed by both the ICTR and the SCSL, when ascertaining that subpoenas refer only to injunctions by the court accompanied by threat of penalty. Interestingly, after the Blaškić judgment, the French text of the ICTY RPE was amended and the word 'assignations' was altered into 'ordonnances de production ou de comparution forcées', in order to reflect and be consistent with the ICTY Appeals Chamber's interpretation of the term. 4 However, the term 'assignations' still appears in 
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Although the term 'subpoena' does not appear in the ICC Statute, the ICC adopted a similar stance regarding the power of the court to compel the appearance of witnesses.
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Specifically, Article 64 (6) (b) ICC Statute provides the ICC Trial Chamber with the discretionary power to require the attendance and testimony of witnesses and production of documents.
In performing its functions prior to trial or during the course of a trial, the Trial Chamber may, as necessary: (…) b) require the attendance and testimony of witnesses and production of documents and other evidence by obtaining, if necessary, the assistance of
States as provided in this Statute;
When seized with the issue of interpreting this provision, the ICC Trial Chamber resorted to the theory of implied powers and determined that 'it is also a matter of customary international criminal procedural law that a Trial Chamber of an international criminal court has traditionally been given the power to subpoena the attendance of witnesses'. 6 The power of the International
Criminal Court to require the attendance of witnesses was considered by the Trial Chamber 'equal' to its power to order or subpoena the appearance of witnesses as a compulsory measure.
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When the issue arrived at the ICC Appeals Chamber, the latter confirmed the court's power to compel the appearance of witnesses, thereby creating a legal obligation for the individual Therefore, although the term subpoena, as such, is absent from the ICC Statute, the ICC reiterated its power to compel the appearance of witnesses through the issuance of witness summonses, the latter ending up being synonymous with subpoenas.
The nature of the penalty which is imposed should a prospective witness disobeys a subpoena was also a matter of dispute before the ad hoc tribunals. 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 that the same legal standard is applied for both tribunals, since Rule 77 is identical: a prima facie evidence of contempt is sufficient for a case of contempt to be initiated. 11 The SCSL judges also affirmed the ICTY case law that the inherent power of the court to deal with contempt ensues from its judicial function, regardless of the specific terms of Rule 77 RPE. 12 Finally, the ICC asserted that a witness, who disregards a summons to appear before the court, risks at most a misconduct and certainly, he does not run the risk of being prosecuted for having committed a crime.
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Immunity of State officials from subpoenas
Although Rule 54 RPE does not provide any distinction, the case law of the ad hoc tribunals discerned two different forms of subpoenas: subpoenas ad testificandum and subpoenas duces tecum. Both terms refer to injunctions issued by the court aiming to have additional evidence produced before it: the subpoena ad testificandum through the appearance and examination of a witness before the court, the subpoena duces tecum through the provision and presentation of documents. This distinction does not only refer to the conceptual difference of the two terms but also bears legal consequences as to the determination of the persons who may be subpoenaed. Therefore, the distinction between the different forms of subpoenas is as crucial as the legal definition of the term as such. foreign courts. Such a conclusion, however, is not that evident in the context of the ad hoc tribunal and must be precluded at the ICC, given Article 28 of the Rome Statute.
Legal Standards for granting requests for witness testimonies
The language of the Rule 54 RPE seems to be plain and unambiguous. It provides each ad hoc tribunal with the discretionary power to issue subpoenas to any persons for the purposes of the investigation or the trial. Specifically, according to the letter of the provision, the court has the discretion to issue a subpoena when it may be necessary for the purposes of an investigation or for the preparation or conduct of the trial. The key terms in the provision are: 'may issue';
'may be necessary'; and 'for the purposes', with the first referring to the discretionary power of the court to issue subpoenas, while the interpretation of the other two provoked laborious discussion and different approaches before the courts.
The two ad hoc tribunals interpreted this rule through a statutory construction by developing and applying various legal tests when adjudicating requests for subpoenas. The SCSL adopted mainly the ICTY's approach, building on previous case law. The distinction between these tests is not always clear and often the courts determined their application upon the type of the requested subpoena or upon their perception of the overarching objectives of their mandate.
In the following paragraphs, there is an attempt to systemize these criteria developed for granting subpoenas under common Rule 54 RPE. 26 At the end of the analysis, a 
The 'necessity' and the 'purpose' requirements
Starting from the letter of the provision, Rule 54 RPE encompasses two elements that need to be met for issuing a subpoena or any order under this provision: a) the 'necessity' requirement, according to which the applicant must prove that the requested measure is necessary; and b) the 'purpose' requirement, according to which the applicant must prove that the measure serves the purposes of the investigation or the conduct of the trial. When deciding on granting a request under Rule 54, the court needs to respond to the question of whether such an order is necessary -not simply useful or helpful -for the purposes of the investigation or for the preparation or conduct of the trial.
In an early case, the then President of the ICTY adopted a similar test on the interpretation of Rule 54 RPE when deciding that the test under this rule is twofold: a) an order of the court must be necessary so that the applicant obtains the material and b) the material being sought must be relevant to an investigation or prosecution. 27 This approach is not far from the literal interpretation of the provision. According to the ICTY, the applicant making such an order cannot simply 'conduct a fishing expedition' without providing proof of the relevance of the material sought. Furthermore, when assessing the necessity to grant an order, the court takes into consideration the fundamental rights of the accused 'since the Statute favours the highest consideration for these rights'.
This literal interpretation of the provision grants the courts a broad power to adjudicate requests for subpoenas. The question however remained of how the court should decide whether 27 Decision of the President on the Prosecutor's motion for the production of notes exchanged between Zejnil Delalic and Zdravko Mucic, Delalic (IT-96-21), 11 November 1996, § § 38, 40, 41 .   1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 the order is necessary ('necessity' requirement) and whether it serves the purposes of the trial ('purpose' requirement). These two elements were further elaborated by the ICTY in subsequent cases.
The 'legitimate forensic purpose' and the 'last resort' requirements
By drawing an analogy to its case law on access to confidential material, the ICTY determined that a requested subpoena ad testificandum would become necessary for the purposes of Rule 54, where the applicant has shown a legitimate forensic purpose for having the subpoena granted. In exercising its discretionary power to issue a subpoena, the court should consider: a)
whether the information that the prospective witness may provide is necessary for the resolution of specific issues of the case ('legitimate forensic purpose' requirement); b) whether this information could be obtainable through other means ('last resort' requirement). These two requirements seem to particularise further the 'necessity' element of Rule 54.
Regarding the 'legitimate forensic purpose' requirement, the ICTY determined that it is not sufficient for the applicant to show that the witness has information relevant to the case. The applicant needs to provide evidence -of a reasonable basis -that the witness may give information that will materially assist the applicant to issues clearly identified in the trial.
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Regarding the 'last resort' requirement, the court specified that it encompasses the need for the applicant to prove that the sought information can only be brought before the Court through the subpoenaed witness and that this course of action is necessary in order to ensure that the trial is informed and fair.
This interpretation of Rule 54 RPE serves to explain when and how a subpoena becomes necessary (the necessity requirement) for the application of this provision. However, the 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 'legitimate forensic purpose' requirement seems to conflate the necessity requirement with the purpose requirement. Rule 54 RPE provides the court with the power to issue subpoenas when this may be necessary for the purposes of the trial or the investigation, and not when the measure serves the purposes of the applicant. The ICTY interpreted this rule by requiring the defendant to prove that the subpoena will assist him in his defense, while the provision requires that the subpoena should serve the purpose of the trial. This interpretation introduces a heightened legal standard to be met by the applicant of a subpoena in order to have his request granted by the court.
The test of materiality and of relevance
In the Krstić case, the ICTY specified further the 'legitimate forensic purpose' element.
According to the court, an applicant of a subpoena before or during the trial 'would have to demonstrate a reasonable basis for his belief that there is a good chance that the prospective witness will be able to give information which will materially assist him in the case, in relation to clearly identified issues relevant to the forthcoming trial.' 29 This construction contains two additional elements: the materiality and the relevance of the information sought to be brought before the court through subpoenas. An applicant for a subpoena must prove that the prospective witness would give information, which will materially assist him in the case (test of materiality), in relation to clearly identified issues relevant to the trial (test of relevance).
The relevance and the materiality of the evidence was also considered by the ICTY in the context of Rule 66 RPE regarding the disclosure of evidence by the Prosecutor. When seized with an application to request interview and testimony of Tony Blair and Gerhard Schröder , the ICTY determined that the applicant for a subpoena must be specific about the information sought from the prospective witness and must demonstrate a connection between this information and the case. 31 Factors that may establish this nexus include the position of the prospective witness, his relation with the defendant, his statements and any opportunities he had to learn or observe the events in question. The assessment of the possibility that the prospective witness will be able to give information, which will materially assist the defence, depends largely upon the position already held by the prospective witness. Factors, which may be relevant, are the relationship of the prospective witness with the defendant, the opportunity the witness may have had to observe the events in question, and statements made by him to the prosecutor or others.
According to the ICTY, this legal standard would have to be applied in a reasonably liberal way. The defence is not permitted to undertake a 'fishing expedition' through subpoenas 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 be issued by the court when it is reasonably likely to produce the sought cooperation. Therefore, when the prospective witness has proven unwilling to cooperate with the defence, the court should be cautious on granting the request for subpoena, as this element of unwillingness demonstrates that the sought witness testimony probably will not materially assist the proceedings.
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Contrary to this heightened legal standard developed through the ICTY case law, the ICTR applied the test of relevance in a more lenient for the applicant way. Specifically, in the Bagosora case, the ICTR determined that when the defence is not fully aware of the nature and relevance of the testimony of the prospective witness, it is in the interests of justice to allow the defendant to meet the witness in order to assess his testimony at a pre-trial interview. 33 The ICTR did not require from the applicant to demonstrate the relevance of the sought testimony to strictly specific issues of the trial. While the ICTY in the Krstić case called the applicant to explicitly identify the issues of the trial related to the information which would be of material assistance, the ICTR adopted a broader interpretation of the 'materiality' criterion by calling the defendant to prove only his unsuccessful attempt to meet with the witness on his own volition.
Distinctions and discrepancies
There is a paradox resulting from the different legal standards developed by the ICTY and the ICTR. When an applicant requests a subpoena in order to compel a person to attend a pretestimony interview with the defence, he must first demonstrate that he has made reasonable attempts to obtain the voluntary cooperation of the party involved and these attempts have been That the evidence cannot or has not been obtained by other means including the testimony of witnesses who have or are yet to testify at the trial. 3.
That such evidence has not already been adduced in the course of the trial so far. 4.
That in the absence of such evidence, the case for the Accused will suffer a prejudice and that the overall interests of justice will be compromised.
5.
That without such evidence, the Court cannot arrive at a verdict which will be seen to have fully protected the rights of the Accused whilst at the same time, remaining in harmony with the standards of the overall interests of justice. 6.
That the prospective witness will be cooperative, useful, and understanding and not hostile to their case. 7.
That it should not be issued at all where its issuance will put the interests of peace, law, and order and the stability of the Country and of its Institutions in peril or in jeopardy, particularly where the Subpoena is directed against The President and the Head of State, and within the context and environment of a general mobilisation and a committed will, of the people in the Country, to consolidate the hard-earned peace. 
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The different approaches adopted by the ad hoc tribunals render the position of the applicant of a subpoenae ad testificandum tenuous, especially when the defence requests a subpoena to achieve the two objectives, i.e. to obtain both a pre-testimony meeting with the prospective witness and a testimony before the court. Specifically, a further and more subtle classification of subpoenas ad testificandum results from the ICTY and ICTR case law. Through a request for a subpoena ad testificandum the applicant may request the court to compel a prospective witness either to attend at a pre-trial interview with the defence or/and to appear and testify as a witness before the court. Both these objectives can be achieved with a subpoena ad testificandum. Indeed, the ICTY determined that Rule 54 RPE provides the court with the power to issue a subpoena requiring the witness to attend an interview with the defence at a nominated place and time when this is necessary for the preparation or conduct of trial. Such a course of action is considered necessary when the defence is unaware of the precise nature of the evidence that the prospective witness may provide.
In terms of legal requirements for having this request granted, the applicants must prove that the information that the prospective witness may provide will materially assist their case, in relation to clearly identified issues relevant to the forthcoming trial. This means that the applicant of a subpoena ad testificandum needs to prove different and possibly contradictory elements depending on the objective pursued by the subpoena: to a pre-trial interview and to a testimony before the court. When the applicant of a subpoena ad testificandum aims at achieving both goals, then the legal standards for granting his request become obscure.
The conflation between the different constructive interpretations of Rule 54 RPE becomes evident in the SCSL jurisprudence. In the Fofana and Kondewa case, the SCSL failed to identify these subtle nuances of the legal standards applied by the ad hoc tribunals and rejected 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 an application to subpoena the President for a pre-testimony interview with the defence and for a testimony before the court. Following the ICTY's jurisprudence, the court found that the element of 'necessity' does not refer only to the issuance of the subpoena (i.e. that the subpoena is necessary), but also to the evidence sought by the subpoena (i.e. that the testimony of the prospective witness is necessary). The SCSL then used the 'last resort' requirement as part of the 'necessity' element of Rule 54. It asserted that the subpoena should not be issued if the sought information can be obtained through other means. Regarding the purpose requirement, the SCSL stated that it refers to a legitimate forensic purpose and encompasses the applicant's obligation to show that the information sought from the prospective witness is likely to be of material assistance to the case, in relation to clearly identified issues relevant to the trial. The court added that the stance of the prospective witness in his willingness to testify determines largely whether the information will be of material assistance.
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While having as reference the wording of Rule 54, the SCSL Appeals Chamber determined that under the 'purpose requirement' of the provision, the defendant is required to show additionally that the requested subpoena is likely to elicit evidence material to the case, which cannot be obtained without judicial intervention. The SCSL sided with the ICTY approach in a stance, which was particularly crucial for the outcome of the defendants' motions, since they were found to have failed to identify with sufficient specificity the particular issues to which the proposed testimony would be relevant or materially assisting.
However, the need to interpret Rule 54 without constructing interpretations which result in creating and imposing restrictions on the Courts' jurisdiction was underlined in the Dissenting Opinion of SCSL Judge Thompson, who found it hard to comprehend why the SCSL Chamber 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 imposed a self-limitation on its own jurisdiction by constructing such an interpretation for a 'clear-cut rule'. Interestingly, he called for an extra prudence when making legal analogies to other international criminal tribunals jurisprudence, since 'the indiscriminate reliance on the jurisprudence of other tribunals can inhibit the constructive growth of one's own jurisprudence '. 38 Overall, the different tests developed by the ICTY, ICTR and SCSL jurisprudence on the application of Rule 54 RPE may be framed compendiously as follows: The requirements of 'materiality' and of 'relevance' refer to the information sought through the testimony of the subpoenaed witness. These elements contribute to the fulfillment of the legitimate forensic purpose' standard and all of them most likely correspond to the wider 'purpose' requirement mentioned in the letter of Rule 54. Finally, the 'last resort' requirement corresponds to the 'necessity' element of the provision, explaining when the granting of subpoena becomes necessary for the purposed of Rule 54 RPE.
Both the ICTY and the SCSL adopted a cautious approach on issuing subpoenas. The SCSL unequivocally adopted the ICTY's approach by simply stating that it is more consistent with Rule 54 RPE. The court explained its decision by stating that the ICTR case law largely depends on the particulars of each case. However, the same argument can easily be raised regarding every case before the ICTY. Taking into consideration the pragmatic implications that a subpoena may bear on the specific circumstances of each case or on the peace process seems to be the invisible factor that determined the practice of the courts when they had to grapple with adjudicating each request for subpoena. Interestingly, all these tests were adopted by the 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 international criminal tribunals as a basis for rejecting the specific request for subpoena, by increasing the threshold for the applicant to prove the need for the application of Rule 54.
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The right to obtain the attendance and the examination of witnesses
Appellate standard for discretionary decisions
Rule 54 RPE is an expression of the courts' freedom of appraisal when seized with a request to issue orders, summonses, subpoenas, warrants and transfer orders. According to Bedjaoui, the discretionary power of the international courts is closely related with judicial expediency. That is why their freedom of choice should be based on legality in the sense that international courts take a discretionary decision freely but legally. 39 Should procedural errors result from the exercise of this discretionary power at the trial phase, an appeals chamber may be called to judge trial chambers' decisions taken at discretion.
Specifically regarding decisions taken under Rule 54 RPE, where an appeal is brought against a discretionary decision of a trial chamber to grant or reject a request for subpoena, the appellate standard is whether the court had exercised its discretion without errors in reaching the impugned decision. According to the ICTY jurisprudence, only when the trial chamber makes a discernible error in the exercise of its discretion, should the Appeals Chamber intervene.
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Following the ICTY case law, the SCSL averred that the appeals chamber assesses whether the effect that the subpoena would have is necessary for the Court to try the case fairly. That is to say that the discretionary power of the court is examined in the light of the requirements for a fair trial.
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This conclusion is also consistent with Rule 73 (b), common to ICTY, ICTR and SCSL RPE. Indeed, the discretionary power of a court to issue a subpoena is scrutinized against an appellate standard that takes into consideration Rule 73 (b) RPE. The rationale of this provision is to avoid irreparable prejudice to a party of the trial and secure the fair and expeditious conduct of the proceedings or the outcome of the trial. 42 Consequently, the review standard on a discretionary decision of a court not to issue a subpoena upon a defendant's request is to examine whether the exercise of this discretion has produced an unfair decision for the accused throughout the trial. What is however, this fair trial standard in international criminal justice?
Fair trial standard in international criminal justice
The right of the accused to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him is encompassed to the standard of This right, albeit fundamental to a fair trial, is not absolute. Not granting a defendant's request to have a witness subpoenaed does not ipso facto result in a violation of the principle of equality of arms. The right is qualified by the discretionary power of the courts to issue such orders and it needs to be balanced with the rights of the prospective witness who may object to a request for subpoena.
In the Oric case, the ICTY contextualized the principle of equality of arms by dismissing a strict principle of mathematical equality in favor of a principle of basic proportionality. This principle of proportionality governs the the time and witnesses allocated to the two sides. 45 The equality of arms does not entail material equality of resources (financial or personal) but a positive obligation of the court to assist the accused in fulfilling his right to call witnesses through the necessary measures to obtain the testimony. Therefore, the principle of equality of arms postulates that the judicial body is under the obligation to ensure that neither party is put at disadvantage, either substantive or procedural. 44 The provision is identical in all Statutes. Article 21 of the ICTY Statute reads as follows: 'Article 21: Rights of the accused 1. All persons shall be equal before the International Tribunal. 2. In the determination of charges against him, the accused shall be entitled to a fair and public hearing, subject to article 22 of the Statute (…) (…) 4. In the determination of any charge against the accused pursuant to the present Statute, the accused shall be entitled to the following minimum guarantees, in full equality: (…) (…) (e) to examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him; (…)' 45 ICTY, Interlocutory Decision on Length of Defence case, Naser Oric (IT-03-68-AR73.2), Appeals Chamber, 20 July 2005, § 7.
According to the jurisprudence, the crucial element is that the prosecution and the defence are equal before the court when presenting their case. 46 Specifically, the ICTY underlined that the principle of equality of arms is applicable to cases where the court prevented a party from securing the attendance of certain witnesses, when it had the power to grant a subpoena. By referencing the ECHR jurisprudence, the ICTY explicitly determined that the question of the applicability of the principle of equality of arms is raised when the judicial body has the power to grant the requested measure in order to ensure that the defence is on equal footing with the prosecution before the court. 47 The ICTY, however, recognized that the court has a limited role to ensure the equality of arms if the disparity between the parties comes from external factors, such as the lack of state agents' collaboration. Therefore, in cases where there is inequality between the parties, it is upon the court to provide a remedy for this disparity, by granting a defendant's request to subpoena a witness, unless external factors, beyond the court's control, prohibit such course of action.
The ICTY interpreted this discretionary power by stating that the court is vested with this discretion so that the 'subpoenas should not be issued lightly, for they involve the use of coercive powers and may lead to the imposition of a criminal sanction.' 48 This argument became recurrent even more when the potential witnesses were incumbent or former Heads of State. In the Halilovic case, the ICTY suggested that the subpoenas should not be used routinely as part of trial tactics, but only when they serve the overall interests of the criminal process. The SCSL Concurring Judge proceeded even further than Halilovic, by indicating that subpoenas should not be issued at all, if the interests of peace and stability of the country are at stake. It is difficult, however, to discern how the appearance of a witness before the court, even if the requested witness is a State official of the Head of State, could or would jeopardise the peace process, since these persons enjoy the right to decline to answer to questions if the national interests are at stake. Such an approach does not comply with the quest for truth, which should be the principal imperative of a judicial process and certainly of a criminal procedure.
Furthermore, one of the most interesting and simultaneously disconcerting element of such an approach is the position that the court is to apply 'liberally' the legal standards of Rule 54, especially in cases where the applicant had been unable to interview the witness. The ICTY determined that the principle of equality of arms must be given a more liberal interpretation than the one normally upheld in domestic proceedings, in light of the lack of independent means of enforcement. 49 Defining this approach as 'more liberal' has led to a theoretical confusion, since it seems to suggest an approach favorable to the defence. 50 While in the ICTY Tadić case, the reasoning provided for this liberal interpretation of the principle of equality of arms was accompanied by the explicit instruction for the court to alleviate the difficulties faced by the parties so that each side may have equal access to witnesses, in the Fofana and Kondewa case the SCSL Appeals Chamber used this liberal interpretation to avoid the issuance of a subpoena to the unwilling witness. 51 By designating both approaches as liberal interpretations of Rule 54 RPE, the courts may risk compromising the rights of the defendants. Additionally, this case law seems to overlook the inherent purpose of a subpoena, which is to be issued in order to compel an unwilling witness to appear and testify before the Court. . 52 The Dissenting Opinion on the Trial Chamber Decision is derisory of the "legal technicalities", the "outmoded judicial doctrines" and the "novel artificial judicial conceptual distinctions" that were applied by the Chamber, which could not possibly result from the plain wording of Rule 54. The Judge considers the approach of introducing 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 be used whenever it is necessary for the Court to obtain evidence and secure a fair trial.
However, the ICTY and SCSL concluded that compulsory measures should be used 'sparingly'
by international courts because they carry the threat of criminal sanctions. Conversely, the International Criminal Court in the Ruto and Sang case asserted that a witness, who disregards a summons to appear before the court, risks at most a misconduct and certainly, he does not run the risk of being prosecuted for having committed a crime. 53 In that sense, the ICC is more in line with the letter of the provision and did not impose such restrictions on its discretion to grant such requests.
In order to assess whether the defendant is put into disadvantage, the position of the prosecution in each court and its right to call and examine witnesses in each case also need to be assessed. The ICTY highlighted that it is the Prosecutor's duty to assist the Tribunal to arrive at the truth and to do justice for the accused. 54 Furthermore, because of this duty, in cases where the defence has brought to the attention of the court the difficulties it encountered to obtain the cooperation of a prospective witness, the prosecution should use its own resources to facilitate the examination of an unwilling witness by the defence. 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 Article 17 (4) € of the Statute. 56 The Dissenting Judge argued that at the SCSL the prosecution has no judicial restriction to call any witnesses at volition; therefore, the prosecutor's objection to a subpoena requested by the defendant may not be consistent with the fulfillment of its duty to arrive at the truth, as this duty was designated in the Krstić case by the ICTY.
Furthermore, the fact that a witness may have already been called by the prosecution to testify, does not necessarily preclude the issuance of a subpoena to this witness for a pre-trial interview with the defence. As stated by the ICTY in Halilovic case, 'to deprive the defendant of the ability to interview a subpoenaed witness would hand an unfair advantage to the prosecution, which would be able to block the defendant's right to interview crucial witnesses simply by placing them on its witness lists. 57 Moreover, the prosecution may even decide not to call the witness at all, thereby rendering the position of the defendant tenuous. 58 Additionally, the argument was made that since the prosecution does not exercise any control over the witnesses the defence intends to call, it does not have the right to object to the defendants' request for a subpoena to a witness. Such a right to object is only reserved for the prospective witness to whom a subpoena is directed.
From the perspective of the rights of the prospective witness, problems may arise when a subpoena is requested to compel a witness to meet with the defence for a pre-trial interview. In this case, the right of the defendant to obtain and examine a witness before the court needs to be balanced with the witness's right to privacy. Additionally, a person so interviewed may not be 56 The Prosecution's response in this case did not refer to the existence of such a legal right but targeted the evidence that was sought by the issuance of the subpoena, clarifying its intention not to interfere with the defendants' right to call any witnesses. 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 called to appear before the court after all. 59 Therefore, in the case where a subpoena is requested to compel an unwilling witness to meet with the defence, the court must also balance the rights of the prospective witness with the fair conduct of a trial.
Regardless of the view taken on the position of defendants at international criminal trials, the fair trial standard prescribes that when the accused has less power than the prosecution to compel the attendance of witnesses, the tribunals should remedy any disadvantage may occur.
The principle of equality of arms designates the duty of the court to be as flexible in the process of receiving evidence by the defence as it is with the evidence by the prosecution. This duty is paramount for the discovery of truth, which should be the principal normative value of a criminal trial.
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To conclude, according to the case law developed by the ad hoc tribunals, the principle for a full equality of arms prompts the courts at least to consider that the defendant be granted the same legal standing as the prosecution to compel certain witnesses, especially when applying elaborate legal standards for rejecting subpoena or witness summonses requests. 61 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 taking into consideration the right of the applicant to obtain the requested testimony may be present.
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Reconciling pragmatism with normativity
Granting a request to compel the attendance of a witness turns both on the normative values that the international criminal tribunals serve and the pragmatic implications of the particular context in which they were created and the relevant decisions were rendered. Much emphasis is always placed on the importance of the ICTY's and ICTR's mandate to contribute to the transitional justice and stability of the country in which they operated and to ascertain the truth. 63 The historical context, the nature of each case and the objective of each subpoena had a huge impact on the adjudication of each request and the development of the relevant case law.
Pragmatic considerations came into play depending on the person that each request of subpoena intended to bring before the court and the relevant legal standard had to be adapted accordingly.
This approach was recognized by the ICTY. 64 In the very first case before the ICTY, when referring to the rights of the accused, the court underscored that the tribunal worked under unique circumstances that were not foreseen by the drafters of the Statute. The language in Rule 54 is undeniably wide. All the rule requires is a showing that an order is necessary to bring the relevant evidence before the court. The applicant of a subpoena needs only to make a prima facie demonstration that the issuance of the subpoena is necessary, and does not need to show by convincing evidence that it is. It is also somewhat odd to consider that the term 'subpoenas' was added in the ICTY RPE for the purpose of 'clarifying the rules'.
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The letter of the provision of Rule 54 enables the Court to order a measure that will bring any valuable information before it, without setting out any requirements about the nature of the evidence to be elicited by a subpoena. The legal standards, developed by the ICTY and ICTR and adopted by the SCSL, may be useful for evaluating the materiality of the evidence but shall 66 The ICTY highlighted, however, that State agents who witnessed a crime or possessed evidentiary material of relevance before they took office may be subject to subpoenas. 67 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 not be regarded as inhibiting factors of the courts' discretion and should not affect the court's discretionary authority to grant a compulsory order to obtain the relevant evidence.
The stance of the courts on granting requests for bringing additional evidence before them, especially through witnesses, confirms the normative implications that such decisions bear on the development of international criminal law and public international law in general. The question of state officials' immunities and the application of subpoenas under Rule 54 was raised by the International Court of Justice Judge Higgins when she referred to the Milošević case and the possible implications of a successful defendant's request to subpoena Blair and Schröder.
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The SCSL followed the ICTY jurisprudence on the scope of Rule 54 and determined that the court does not commit an error of law when it decides to follow one ad hoc tribunal's jurisprudence over another's.
Taking into consideration the pragmatic implications that a subpoena may have on the peace process and on the specific circumstances of each case seems to be the practice of the tribunals, when they had to grapple with each request for subpoena. One example may suffice to illustrate this conclusion. In the Fofana/Kondewa case, the SCSL rejected the defendants' request to issue a subpoena to the President of the country. The President, himself, had requested that the Security Council establish a 'strong and credible court that will meet the objectives of bringing justice and ensuring lasting peace' in Sierra Leone. 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 while the dissenting Judge underlined the need to bring this witness before the Court in order to ascertain the truth. Consequently, the issue of granting a defendant's request for a subpoena reflects a typical problem that the specialized and ad hoc international criminal tribunals faced regarding their judicial function and mandate.
The fact that the power of the ad hoc tribunals to subpoena witnesses is judge-made may explain why these courts developed different standards for the application of Rule 54. In this sense, the fact that the Rome Statute provides the permanent court with the power to require the attendance and testimony of witnesses is already a progress.
By closely examining the conditions laid down by the international criminal tribunals on issuing orders to compel witnesses to appear and testify, the article contributes to the clarification of the procedural law, specifically of the ICC Rule Article 64 (6) (b) RPE, and sheds new light on the rarely acknowledged right of the defendant to obtain the attendance and examination of witnesses under the same conditions as witnesses against him in international criminal law. Establishing sound legal standards on hearing all parties and securing a procedurally fair process should be reconciled with the realities behind the establishment of international criminal tribunals. In fact, the sound interpretation of international criminal procedure is the prerequisite for legitimacy in international criminal justice. 
